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APPELLANTS’ WRITTEN SUBMISSIONS ON 

THE STAY OF PROCEEDINGS 
 

OVERVIEW 

1. On 8 November 2017 this Court issued directions calling on the appellants 

(“the State”) to prepare written submissions as to whether the 

proceedings in this matter should be stayed pending the completion of the 

trial in the matter of Stobbs and Others v NDPP and Others and Doctors for 

Life, involving the first, second and third intervening parties (“the High 

Court Trial”) in the Pretoria High Court. 

2. The State parties submit that this matter should be stayed pending the 



 

 

3 

outcome of the High Court Trial. 

3. The structure of these submissions is as follows: 

3.1. First, we briefly discuss the importance and impact of the present 

proceedings. 

3.2. Second, we set out the scope of the High Court Trial, including the 

legal and evidentiary issues that the Pretoria High Court is set to 

grapple with. 

3.3. Third, we set out the legal position as to when a court will stay 

proceedings and analyse why this is the appropriate course in the 

present matter. 

3.4. Finally, we discuss the interim order made by the Cape Town High 

Court interim order and its effect on this Court’s decision to stay 

these proceedings. 

4. We proceed to address each of these issues in turn. 

IMPORTANCE OF THE MATTER AND PUBLIC IMPLICATIONS 

5. At the outset, the State wishes to stress that the outcome in the present 

matter has far reaching implications. 

6. This Court’s decision will have a wide-spread impact domestically on 
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public health, social welfare and criminal justice systems.1  Internationally, 

it will affect South Africa’s international law obligations in terms of the 

Southern African Development Community Protocol on Combatting Illicit 

Drugs 2006 and the United Nations Single Convention on Narcotic Drugs 

1961.  The Cape Town High Court noted that the present case engaged “an 

issue of considerable social importance”.2 

7. Indeed as noted in Prince 1 the matter involves the validity of statutes that 

serve an important public interest, namely the prevention of drug 

trafficking and drug abuse and further that any declaration of 

constitutional invalidity of the impugned legislation will have far reaching 

consequences for the administration of justice.3 

8. The importance of this matter is amplified by the fact that it is before the 

country’s apex court. 

9. The widespread effects of even simple matters that come before this Court 

was aptly summed up in this Court’s recent decision in Mokone.4  That case 

concerned the issue of whether a right of pre-emption in a lease 

agreement had been renewed upon the extension of the agreement.  In 

determining whether leave to appeal should be granted on the basis that 

the matter was “of general public importance” this Court held - 

                                                 

1  Summarised at Appellants Main Written Submissions paras 5 to 17. 

2  High Court judgment Record Vol 14 p 1285 para 5. 

3  Prince v President, Cape Law Society and Others 2001 (2) SA 388 (CC), at para 24. 

4  Mokone v Tassos Properties 2017 (5) SA 456 (CC). 



 

 

5 

“although in this litigation this question affects only the parties, ‘its 
impacts and consequences are substantial, broad-based, 
transcending the litigation interests of the parties, and bearing 
upon the public interest’.”5 

10. In Auction Alliance, this Court made clear that interests implicated in 

constitutional litigation transcend those of the litigants: 

“Constitutional litigation is not a game of win-or-lose in which 
winners must be identified for reward, and losers for punishment 
and rebuke.  It is a process in which litigants and the courts assert 
the growing power of the Constitution by establishing its meaning 
through contested cases.”6 

11. The Supreme Court of Appeal has stressed the need for matters of great 

public importance to require a properly reasoned conclusion based on a 

careful presentation of evidence.7  In Stransham-Ford, Wallis J carefully 

considered that appellate courts world-wide are slow to decide matters of 

great public importance where there is an absence of evidence before 

them.  In particular, Wallis J quoted with approval the decisions of the 

Supreme Court of the United Kingdom in Nicklinson8 and the decision of 

the Supreme Court of New South Wales in Thomas.9 

12. In Nicklinson, the Supreme Court of the United Kingdom lamented the fact 

that the Court did not have the wide-ranging examination of expert and 

statistical material concerning suicide and the psychological factors and 

                                                 
5  Mokone v Tassos Properties 2017 (5) SA 456 (CC) para 17. 

6  Estate Agency Affairs Board v Auction Alliance (Pty) Ltd 2014 (4) SA 106 (CC) para 69. 

7  Minister of Justice and Correctional Services v Estate Late James Stransham-Ford 2017 (3) 
SA 152 (SCA) paras 96-9. 

8  R (on the application of Nicklinson and Others) v Ministry of Justice [2014] 3 All ER 843 
(SC). 

9  Thomas v SMP (International) Pty Ltd [2010] NSWSC 822. 
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risks bearing on its occurrence.10  Summarising that Court’s apporach 

Wallis JA stated – 

“[97] Lord Mance’s description of this approach as ‘an invitation 

to short-cut potentially sensitive and difficult issues of fact 

and expertise by relying on secondary material’ is equally 

apposite in this case.  Lord Sumption’s understated 

comment that ‘there are obvious difficulties about reaching 

a concluded view on untested, incomplete and second-hand 

material of this kind’ strikes me as sensible.  Speaking for 

myself, before deciding this type of issue I would like to have 

some assurance that as far as humanly possible the 

material before me is reasonably comprehensive and 

accurate.  That was not, and is not, the case here.”11 

13. In the Australian case of Thomas, the Supreme Court of New South Wales 

affirmed the limitation of affidavit evidence and held that: 

“Where evidence is controversial, particularly where credibility of 
the witnesses involved, that adducing of evidence in written form is 
undesirable and can be quite unfair… With the very best of 
intentions a lawyer who settles an affidavit all our witness 
statement will invariably reduce the language of the witness to the 
lawyer’s language.”12 

14. Accordingly, appellate courts are keenly alive to the reality that almost all 

                                                 
10  R (on the application of Nicklinson and Others) v Ministry of Justice [2014] 3 All ER 843 

(SC) paras 175-7. 

11  Minister of Justice and Correctional Services v Estate Late James Stransham-Ford 2017 (3) 
SA 152 (SCA), at para 97. 

12  Thomas v SMP (International) Pty Ltd [2010] NSWSC 822 para 25. 
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forms of evidence can inevitably be put into credible form by interposing a 

legal representative.  By contrast, oral evidence results in documentary 

evidence undergoing critical scrutiny to gauge the personality, motivations 

and working practices of a witness. 

15. We submit that the significant public implications of this Court’s decision 

in the present matter render it prudent for this Court to adjudicate this 

matter having the benefit of the relevant evidentiary and legal issues 

ventilated before the Pretoria High Court. 

EVIDENTIARY ISSUES 

Proceedings in this Court 

16. In our primary written submissions to this Court, the State parties made 

out a case that the Cape Town High Court had mischaracterised the issues 

before it as the respondents in that Court had failed to pertinently address 

the right to privacy. 

17. The relevance of those submissions was to demonstrate that the 

respondents in that Court had failed to discharge the onus upon them to 

establish that the impugned provisions infringe their right to privacy. 

18. In rights-based litigation it is not only incumbent on the State to lead 

evidence that justifies the limitation of a right.  Rights-based litigation 

entails a two stage process. 
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18.1. First, a court must engage in “an enquiry into whether there has 

been an infringement of the … guaranteed right” and that “it is for 

the applicants to prove the facts upon which they rely for the claim 

of infringement of the particular right in question”.13 

18.2. Thereafter, and upon that rights violation having been established 

by way of evidence, does the onus shifts to the State to justify the 

limitation in terms of section 36(1) of the Constitution.14 

19. This accords with a fundamental principle of our law; namely, the party 

that makes a positive allegation bears the onus of proving it.  The 

Appellate Division enunciated the principle in Mobil Oil Southern Africa as 

follows: 

“The general principle governing the determination of the incidence 
of the onus is the one stated in the Corpus Iuris: semper necessitas 
probandi incumbit illi qui agit (D. 22.3.21).  In other words he who 
seeks a remedy must prove the grounds therefor.  There is, however, 
also another rule, namely, ei incumbit probatio qui dicit non qui 
negat. (D. 22.3.2.)  That is to say the party who alleges or, as it is 
sometimes stated, the party who makes the positive allegation, must 
prove.”15 

20. In the context of privacy, “The party seeking suppression of the evidence 

must establish both that he or she has a subjective expectation of privacy 

and that the society has recognized that expectation as objectively 

                                                 
13  Ferreira v Levin NO 1996 (1) SA (CC) para 44. 

14  Moise v Greater Germiston Transitional Local Council: Minister of Justice and Constitutional 
Development Intervening 2001 (4) SA 491 (CC) para 18.  S v Zuma 1995 (2) SA 642 (CC) 
para 21. 

15  Mobil Oil Southern Africa (Pty) Ltd v Mechin 1965 (2) SA 706 (A) at 711. 
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reasonable.”16 

21. The respondents accordingly bore the onus of proving that the personal 

use, possession, purchase, cultivation and dealing in of cannabis attracted 

a subjective expectation of privacy that society recognizes as objectively 

reasonable, and that the impugned provisions limited this right.  To do so 

the respondents had to “prove the facts upon which they rely for the claim 

of infringement of the particular right in question”. 

22. The State’s case in this Court was that if the respondents in the High Court 

had failed to properly plead the right to privacy it follows that they could 

not establish that their right to privacy had been infringed by the 

impugned provisions.  And, if the respondents fail to discharge their onus 

to establish that their right to privacy had been infringed then the onus on 

the State does not arise as there is no infringement that the State needs to 

justify. 

23. At the hearing of this matter it was common cause that all of the litigants 

in the Cape Town High Court proceedings were dissatisfied that the issues 

had not been fully ventilated in that forum.  The respondents, both in oral 

argument and their papers before this Court, argued that their cause of 

action was not privacy, but other rights, including the right to equality.17 

24. The State has made out a case in its primary written submissions to this 

                                                 
16  Bernstein v Bester NNO 1996 (2) SA 751 (CC) para 75. 

17  See Prince HOA paras 2, 10, 11, 12, 14, 82, 83, 169 and 171. 
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Court why the Cape Town High Court erred in disregarding the evidence of 

Dr Gouws and Dr Naidoo and the medical reports that they referred to, 

including the World Health Organisation Position Paper on Cannabis.  We 

have also pointed out that the Cape Town High Court’s handling of 

evidence in relation to Shaw et al and the independent amicus was 

impermissible. 

25. The point of this discussion is to illustrate that whatever the critique 

against the State’s evidence may be, the State bears a shared onus in 

rights-based litigation.  And, because the onus is first upon the litigant 

asserting that a fundamental right has been violated it is important that 

this Court also regard the evidentiary deficiencies in the respondents’ case 

before the Cape Town High Court. 

26. Moreover, the onus on the applicant to establish a rights violation is not a 

mere formality; it is important.  As will become apparent from the ensuing 

summary of the High Court Trial, the intervening parties have already led 

extensive evidence in an attempt to establish the asserted violation of 

their fundamental rights.  The intervening parties elected to bring their 

constitutional challenge by way of action proceedings, knowing that the 

matter would engage disputes of fact and expert opinion. 

Proceedings in the Pretoria High Court 

27. On 12 October 2011, the intervening parties instituted action proceedings 
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against the State in the Pretoria High Court.  A copy of the intervening 

parties’ particulars of claim is already before this Court, having 

accompanied the State’s answering affidavit opposing the intervening 

parties’ intervention application. 

28. The High Court trial was set down for nineteen days, and commenced on 

31 July 2017.  The parties argued various points in limine, made opening 

statements, and led and cross-examined witnesses. 

29. On 18 August 2017, the intervening parties requested that the matter be 

postponed sine die.  The postponement was granted.  At present, the 

Pretoria High Court matter remains postponed sine die with the intention 

that proceedings resume next year. 

30. The parties in the High Court Trial have thus far expressed their intention 

to call at least fifteen expert witnesses.  The intervening parties have 

already finished leading evidence of two of these witnesses; namely, 

Professor David Nutt and Craig Paterson. 

31. The intervening parties intend to call the following witnesses in the High 

Court Trial: 

31.1. Donald Abrams to express an expert opinion in respect of inter 

alia the medical effects of cannabis and cannabinoids and its 

interaction with other medical conditions. 

31.2. Professor David Nutt to express an expert opinion in respect of 
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inter alia the medical and scientific effects of cannabis. 

31.3. Doctor Simon Howell to express an expert opinion in respect of 

inter alia effectiveness of anti-drug policies and the 

appropriateness of criminal sanction. 

31.4. Vladislav Lakčević to express an expert opinion in respect of inter 

alia the economic effects of proscribing cannabis. 

31.5. Craig Paterson to express an expert opinion in respect of inter alia 

the historical reasons for proscribing cannabis. 

31.6. Quintin van Kerken to express an expert opinion in respect of 

inter alia the effectiveness of anti-drug policies and the 

appropriateness of criminal sanction. 

32. The State intends to call, amongst others, the following witnesses in the 

High Court Trial: 

32.1. David Bayever to express an expert opinion in respect of inter alia 

the use of cannabis in South Africa. 

32.2. Professor Shabir Banoo to express an expert opinion in respect of 

inter alia the use of cannabis in South Africa. 

32.3. Dr Abdul Domingo, a criminologist, to express an opinion on the 

public health impact of the legalization of cannabis. 

32.4. Franco Pierre Visser to express an expert opinion in respect of 

inter alia the mental health, cognitive and neuropsychological 
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considerations regarding the use and abuse of cannabis and 

cannabinoids; and the link between the use/abuse of cannabis and 

violent crime. 

32.5. Prof Douglas W Oliver to express an expert opinion in respect of 

inter alia the medical and scientific effects of cannabis and the 

scheduling of various substances, including cannabis; and 

32.6. Ms Derleen James, an anti-drug activist based in Eldorado Park, to 

testify on the lived experience of drug abuse in vulnerable 

communities. 

33. The first amicus curiae is the eighth defendant in the High Court Trial.  It 

intends to call the following witnesses in the High Court Trial: 

33.1. Bertha Madras to express an expert opinion in respect of inter alia 

the medical and scientific effects of cannabis. 

33.2. David Evans to express an expert opinion in respect of inter alia 

the behavioural and social aspects of cannabis use. 

33.3. Emeritus Professor Tuviah Zabow to express an expert opinion in 

respect of inter alia the behavioural, social and psychiatric aspects 

of cannabis use in clinical practice. 

34. This Court accordingly finds itself in a novel situation.  It is hearing an 

appeal arising from motion proceedings whilst there is an ongoing trial 

before the Pretoria High Court; between virtually the same parties on the 
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issue of the legality of cannabis.  This presents a unique opportunity for 

this Court to benefit from the Pretoria High Court’s findings on disputed 

issues of fact and expert opinion.  This is helpful for two reasons. 

35. First, it is undesirable for this Court to consider evidentiary issues for the 

first time on appeal, and will only do so in exceptional circumstances.18  It 

was observed by this Court in Children’s Institute that: 

“In principle, courts of first instance should strive to accommodate 
the reception of evidence if this would be in the interests of justice.  
They should not knowingly leave relevant evidence that could have 
been received by them to be adduced at the appellate level.  This is 
because appeals are generally limited to the record of the court 
below…  Indeed, it is generally not in the interests of justice for this 
Court to sit as a court of first and final instance in relation to new 
issues or factual material….  It is trite that evidence comprises 
statements made in court under oath, affirmation, or warning and 
includes documents produced and received in court, whilst 
argument is merely persuasive comment made by the parties or 
their legal representatives in regard to questions of fact or law.”19 

36. Second, it enables this Court to decide an issue of considerable importance 

based on real, viva-voce evidence in contrast to affidavit evidence, which 

foreign appellate courts have noted is often unsuitable and insufficient. 

37. The expert evidence that will be led in the Pretoria High Court matter is 

highly relevant to the determination of the present matter in this Court.  It 

addresses various evidentiary bones of contention, including the medical 

and social effects of cannabis and the effectiveness of current cannabis 

policies.  In our submission this evidence will assist this Court to correctly 

                                                 
18  S v Lawrence; S v Negal; S v Solberg 1997 (4) SA 1176 (CC) para 24. 

19  Children’s Institute v Presiding Officer of the Children’s Court, District of Krugersdorp 2013 
(1) BCLR 1 (CC) paras 29-31. 
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determine the issues that are currently before it in the present matter. 

STAY OF PROCEEDINGS 

38. Section 167(5) of the Constitution confers upon this Court, as the apex 

Court, the exclusive power to make the final decision on an order of 

constitutional invalidity.  Section 172(2)(a) reinforces this power by 

emphasising that an order of constitutional invalidity has no force or effect 

unless it is confirmed by the Constitutional Court. 

39. In South African Broadcasting Corporation,20 this Court had to consider 

whether to permit the SABC to broadcast, live on television, the criminal 

appeal proceedings in the matter of Mr Shaik before the SCA.  The Court 

analysed the scope of the power of courts to determine their own 

procedure as provided for in section 173 of the Constitution.  This Court 

held that: 

39.1. The power must be understood within the context of section 165 

of the Constitution, which provides that judicial authority vests in 

the Courts: they are independent, and must apply the law 

impartially, without fear, favour or prejudice.21  The power is “the 

key tool for the courts to ensure their own independence and 

                                                 
20  South African Broadcasting Corporation v National Director of Public Prosecutions 2007 

(1) SA 523 (CC). 

21  South African Broadcasting Corporation v National Director of Public Prosecutions 2007 
(1) SA 523 (CC) para 32. 
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impartiality”.22 

39.2. The primary purpose for the exercise of that power is to ensure 

fairness in the proceedings before the court.23 

39.3. This Court has a wide discretion and exercises a value judgment 

with the only qualification on the exercise of the power contained 

in section 173 is that in exercising this power this Court must take 

into account the interests of justice.24 

40. In Mukaddam, this Court described that section 173 sought to empower 

this Court to tailor the procedure to be followed in a particular case to 

achieve a just outcome, Jafta J held: 

“The reason for this is that a court before which a case is brought is 
better placed to regulate and manage the procedure to be followed 
in each case so as to achieve a just outcome.  For a proper 
adjudication to take place, it is not unusual for the facts of a 
particular case to require a procedure different from the one 
normally followed.  When this happens it is the court in which the 
case is instituted that decides whether a specific procedure should 
be permitted.”25 

41. The power of this Court to stay proceedings in terms of section 173 of the 

Constitution where it is in the interests of justice to do so was recently 

affirmed by this Court in Mokone.  Madlanga J held that - 

“Courts may regulate their own process taking into account the 

                                                 
22  South African Broadcasting Corporation v National Director of Public Prosecutions 2007 

(1) SA 523 (CC) para 36. 

23  South African Broadcasting Corporation v National Director of Public Prosecutions 2007 
(1) SA 523 (CC) para 36. 

24  South African Broadcasting Corporation v National Director of Public Prosecutions 2007 
(1) SA 523 (CC) para 40. 

25  Mukaddam v Pioneer Foods 2013 (5) SA 89 (CC) para 42. 
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interests of justice.  I will say nothing about equity but, based on 
this, I do not see why proceedings may not be stayed on grounds 
dictated by the interests of justice….  [W]hat justice requires will 
depend on the circumstances of each case.”26 

42. The Supreme Court of Appeal has confirmed that courts will exercise their 

inherent jurisdiction to stay proceedings where a similar action is pending 

in another forum until proceedings have been completed and judgment is 

given.27 

43. In addition to the submissions we have already made, we provide three 

further reasons why the interests of justice favour staying the 

determination of the present matter pending the resolution of the High 

Court Trial. 

44. First, in circumstances where a constitutional challenge has not been fully 

ventilated by a High Court the proper course would ordinarily be for this 

Court to remit the matter.28  This Court has been given a unique 

opportunity in that although the Cape Town High Court did not fully 

ventilate the issues before it, these same issues are currently being 

ventilated before the Pretoria High Court.  Moreover, they are being 

ventilated by way of action, rather than motion proceedings. 

45. Ordinarily, remittal would be the proper course, but due to the unique 

                                                 
26  Mokone v Tassos Properties 2017 (5) SA 456 (CC) paras 67-8. 

27  Caesarstone Sdot-Yam Ltd v World of Marble and Granite 2000 CC 2013 (6) SA 499 (SCA) 
paras 45 and 48-9. 

28  S v Jordan (Sex Workers Education and Advocacy Task Force) 2002 (6) SA 642 (CC) 
para 21. 
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circumstances of the present case, a stay of proceedings is equally 

appropriate. 

46. Second, the Pretoria High Court is seized with a broader constitutional 

challenge than the right to privacy.  This Court will benefit from the 

decision of that Court having further ventilated the issues relating to the 

legality of cannabis in toto.29  It is a well-established principle in our law 

that the piecemeal adjudication of issues is undesirable.  This is the third 

matter of its kind to reach this Court, and if a stay is not granted, it is likely 

that it won’t be the last. 

47. Third, there is no prejudice in granting a stay of proceedings, on the 

contrary, we submit that not only the State but this Court, the broader 

public, and, indeed, all parties to the present litigation that will benefit 

from a full ventilation of the evidentiary issues in the Pretoria High Court. 

47.1. The State will benefit in that it can lead and challenge expert 

evidence relating to cannabis, including its harms, socio-economic 

impact, and effect in the South African context. 

47.2. Having failed to discharge their onus to establish that their right to 

privacy was violated, the respondents will benefit in that they, 

through the intervening parties (or by the respondents 

intervening themselves), will get a second opportunity to 

establish that their fundamental rights were violated by leading 

                                                 
29  De Lange v Methodist Church 2016 (2) SA 1 (CC) para 65.  See also Bruce v Fleetex 

Johannesburg CC 1998 (2) SA 1143 (CC) para 8. 
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and challenging expert evidence relating to cannabis. 

47.3. The intervening parties will benefit in that even if this Court 

confirmed the order of the Cape Town High Court, they would still 

have to proceed with the High Court Trial regardless.  This is 

because the intervening parties challenge in that Court is 

premised on the intervening parties having been criminally 

charged with possessing 1.87kg of cannabis.  A confirmation order 

from this Court permitting the possession of “small amount” of 

cannabis for “personal use” would not be sufficiently wide for the 

intervening parties to elude the criminal charges their challenge is 

premised upon. 

47.4. This Court will benefit in that it can determine a matter of 

considerable domestic and international importance based on 

evidence that has been subject to rigorous scrutiny. 

47.5. The public interest favours a proper adjudication of the issues 

with the relevant evidentiary and legal disputes having been 

properly ventilated. 

48. In our submission, the interests of justice favour granting a stay of the 

present proceedings.  The unique circumstances of the present case 

present an opportunity for this Court to be provided with relevant findings 

on matters of evidence and law that will assist it to adjudicate the case 

before it.  In these circumstances, granting a stay of proceedings will 

certainly achieve a just outcome. 
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INTERIM ORDER 

49. If this Court were to stay the present proceedings, the State requests that 

this Court order that the interim relief granted in paragraph 3 of the Cape 

Town High Court’s order be set aside.  Paragraph 3 of the order provides 

that: 

“It is declared that until Parliament has made the amendments 
contemplated in paragraph 1 or the period of suspension has 
expired, it will be deemed to be a defence to a charge under a 
provision as set out in paragraph 1 of this order that the possession, 
or cultivation of cannabis in a private dwelling is for the personal 
consumption of the adult accused.”30 

50. This was because “[i]n the interim period, it is necessary to provide that 

prosecutions that fall within legal provision declared to be unconstitutional 

should be stayed”.31  The power to make such an interim order flows from 

section 172(2)(b) of the Constitution, which gives a High Court the power 

to grant temporary relief to a party pending the decision of this Court on 

the validity of impugned legislation. 

51. The effect of the interim order has been that: 

51.1. The National Director of Public Prosecutions has had to suspend 

the prosecution of persons that have contravened the provisions 

pending the finalisation of this matter, resulting in a huge backlog 

of cases. 

51.2. The Cape Town High Court’s failure to provide any reasons to 
                                                 
30  High Court order Record Vol 14 p 1345 para 3. 

31  High Court judgment Record Vol 14 p 1344 para 131. 
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justify the interim order has created confusion about the 

consequences of the interim order amongst state officials, law 

enforcement and the criminal justice system. 

51.3. Members of the public do not understand that the orders made by 

the Cape Town High Court are conditional upon the confirmation 

of the order of unconstitutionality. 

51.4. The wording of the order is confusing as it contains a deeming 

provision that the order is a defence to a charge under the 

provisions even after the period granted to the legislature to 

amend the provisions has expired. 

52. Absent a regulatory framework, the interim relief in paragraph 3 is 

impossible to implement.  Law enforcement officials are expected to police 

a small quantity of cannabis despite the Cape Town High Court itself 

acknowledging that “‘small’ is of course difficult to define”.32  Indeed, the 

Court defers to the Legislature to determine what constitutes a small 

quantity.33  The order therefore creates a deemed defence that applies in 

respect of a quantity of cannabis that remains undefined. 

53. The lack of clarity created by the Cape Town High Court fundamentally 

undermines the ability of law enforcement officials to enforce the law.  

Moreover, paragraph 3 of the order undermines the role of the National 

Prosecuting Agency as there is no longer a clear regulatory framework in 

                                                 
32  High Court Judgment Record Vol 14 p 1298 para 26. 

33  High Court Judgment Record Vol 14 p 1333 para 102; p 1336 para 109. 
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respect of small quantities cannabis. 

54. The interim order undermines the very function of confirmation 

proceedings, being to avoid “disruptive legal uncertainty”.34  And “to ensure 

that the uncertainty generated by the High Court decision of 

unconstitutionality is eliminated”.35  It must be in the interests of justice for 

a court to grant interim relief under section 172(2)(b) of the 

Constitution.36 

55. This Court has also confirmed that “interim relief must be carefully tailored 

to afford those subject to the invalid statutory regime temporary 

constitutional relief”.37  Similarly, when formulating its order, the Court 

may have to act to avoid or control the consequences of a declaration of 

invalidity of legislation where the result of invalidation under such 

legislation is disproportional to the harm which would result from giving 

the legislation temporary validity.38 

56. In our submission this Court will weigh up the Constitution’s intention to 

avoid disruptive legal uncertainty against the need to grant immediate, 

interim relief that protects a litigant’s rights.  Only where the interests of 

justice weigh in favour of the latter, should a court order relief with 

                                                 
34  Director of Public Prosecutions, Transvaal v Minister for Justice and Constitutional 

Development 2009 (4) SA 222 (CC) para 61. 

35  Lawyers for Human Rights v Minister of Home Affairs 2004 (4) SA 125 (CC) para 24. 

36  Mail and Guardian Media Ltd v Chipu 2013 (6) SA 367 (CC). 

37  Estate Agency Affairs Board v Auction Alliance (Pty) Ltd 2014 (3) SA 106 (CC) para 61. 

38  Executive Council, Western Cape Legislature v President of the Republic of South Africa 
1995 (4) SA 877 (CC) para 107. 
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immediate effect between the lower court’s declaration of invalidity and 

the decision of this Court subsequent to confirmation proceedings in terms 

of section 172(2)(b). 

57. In the circumstances of this case, the High Court did not provide any basis 

for its interim order.  We submit that no such basis exists and, in view of 

its serious legal consequences, the interim order was unwarranted and 

improperly made.  Indeed, even the Court appointed independent amicus 

has sought to amend the order of invalidity and the interim order made by 

the Western Cape High Court given the difficulties that the interim order 

presents. 

58. In view of the uncertainty as to how long it will take to resolve the Pretoria 

High Court matter and for this Court to thereafter prepare its judgment, 

we submit that the appropriate course is to set aside paragraph 3 of the 

Cape Town High Court’s order. 

59. There is no conceivable prejudice in not permitting individuals to 

immediately use cannabis when there is uncertainty as to its legality.  

When the proportional consequences of the Cape Town High Court’s order 

are considered, the interim order prohibits the effective policing and 

prosecution of drug related offences, despite the impugned provisions 

having not been declared constitutionally invalid.  With each passing day 

the backlog of pending cases is increased.  In our submission, the interests 

of justice favour this Court setting aside the interim order if it were to stay 
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the present proceedings. 

RELIEF 

60. The State parties accordingly submit that this Court should order as 

follows: 

“1. The final determination of the appeal against the decision of 
the High Court of South Africa, Western Cape Division, Cape 
Town under case number 8760/13 is held in abeyance pending 
the final determination of the proceedings in the High Court of 
South Africa, Gauteng Division, Pretoria under case number 
58668/11. 

2. Paragraph 3 of the order of the High Court of South Africa, 
Western Cape Division, Cape Town is set aside.” 

DATED AT SANDTON ON THIS THE 17TH DAY OF NOVEMBER 2017. 

TJB BOKABA SC 

S POSWA-LEROTHOLI 

P MHLANA 

P JARA 


